Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC

In the Matter of:

Request for Review and Waiver
of the Decision of the
Universal Service Administrator by

Montgomery County School District
BEN Number: 126360

CC Docket No: 02-6

Schools and Libraries Universal Service
Support Mechanism

i

Wireline Competition Bureau

REQUEST FOR REVIEW AND WAIVER

INTRODUCTION

Section 54.719(c) of the Commission’s rules provides that any person aggrieved by an
action taken by a division of the Universal Service Administrative Company may seek
review from the Commission." Montgomery County School District (Montgomery)
hereby appeals the current action taken by USAC in the following case.

BACKGROUND

On October 19, 2006, Montgomery received a Program Integrity Assurance (PIA)
question requesting Montgomery to substantiate their National School Lunch Program
(NSLP) data. A copy of the relevant PIA question dated 10-19-2006 and the response are

' 47 CF.R. § 54.719(c).



attached as Exhibit A. Montgomery responded to the PIA question on October 30, 2006.
After the PIA response was received, the PIA reviewer called to substantiate the NSLP
numbers. The PIA reviewer wanted a 3 party validation of the NSLP numbers from
someone other than a school district official. The e-mail question and response between

the PIA reviewer and Montgomery’s E-rate consultant are included as Exhibit B.

On December 20, 2006, Montgomery received funding commitment decisions for the
following Internal Connections FRNSs listed below.

FRN Service Provider Status Requested Committed
NOT

1476538 Netcom Technologies, Inc. FUNDED $17,280.00 $0.00
NOT

1467148 Verizon Network Integration Corp. FUNDED $265,420.80 $0.00

1466980 Verizon Network Integration Corp. FUNDED $66,355.20 $64,143.36

1466351 Netcom Tachnologies, Inc. FUNDED $4,320.00  $4,176.00

Total $353,376.00 $68,319.36

The SLD reduced the discount rate percentage for FRN Nos. 1466980 and 1466351 and
gave the following reason: “The shared discount was reduced to a level that could be
validated by third party data.” Both of the FRNs were funded, but at a reduced rate. The
SLD denied FRN Nos. 1476538 and 1467148 as being under the threshold discount level.
Both of these FRNs were originally filed as 80% funding requests and would have met
the threshold discount level had the discount level not been reduced. With the discount
level reduction these FRNs fell below the threshold and were denied.

DISCUSSION

Montgomery provided the requested NSLP data to the SLD. When the SLD compared
the numbers provided by Montgomery to the state’s website, there were sites where the
lunch numbers differed. When asked to explain the difference, Montgomery contacted
the state, and eventually it was discovered the NSLP data Montgomery used to apply for



E-rate funding came from a different day of the month than the state posted on the state
website. Montgomery used certified NSLP data from September 30, 2005, available for
District use October 1, 2005. The state chose to post NSLP data that Montgomery turned
in for a different time period. Both sets of numbers were valid NSLP data. The NSLP
data used to apply for E-rate funding was certified by Montgomery’s Director of
Reporting and Regulatory Accountability.

The FCC Form 471 Instructions require an applicant to “(p)rovide the number of students
eligible for NSLP as of the October 1* prior to the filing of this form, or use the most
current figure available.”® No directions are given as to certification or verification of the
NSLP numbers by a third party. Instead, the NSLP data is self-certified, as is much of
the other information an applicant provides to the SLD. For items such as technology
plans that require third party verification, the SLD provides applicants with a list of
approved third parties for certification and guidelines for what information is required for

certification.

Montgomery asked the PIA reviewer for further guidance with the third party
verification. As Exhibit B shows, Montgomery never received a response from the
reviewer except to tell them self-certification would not be acceptable. Instead,
Montgomery would argue the Form 471 was correctly filed. Montgomery used their
NSLP numbers as of October 1, 2005, as the instructions for the Form 471 state. The
reduction of Montgomery’s discount rate by the PIA reviewer amounts to a rule change
in the E-rate program. Montgomery was given no notice of change and still has not
received a satisfactorily explanation of how to be in compliance with this new third party

validation requirement,

Montgomery is also confused as to how the new requirement of validating discount
numbers is being applied. All of Montgomery’s Priority One requests were reviewed by
a separate PIA reviewer. That reviewer accepted the support of Montgomery’s NSLP

data as provided and those FRNs have all been approved at the discount percentage rates

2 See FCC Form 471 Instructions for Item 9a, Column 5, dated November 2004.



requested. The Priority Two requests were reviewed by a separate reviewer who reduced
the discount rate percentages to match the numbers on the state website. It does not

appear there is a set, universally applied standard to validate NSLP data.

The basic requirement seems to be that a school district’s lunch numbers must match the
numbers on the state website. This new standard of verification will cause some

fundamental problems for applicants.

Montgomery can only report their NSLP numbers monthly as required to the state.
Montgomery does not have any control over their NSLP numbers at that point.
Montgomery cannot control such factors as what month the state will choose to post on
their website and if the numbers are correctly entered to the state’s web-site. Also the
school districts cannot control how often the state updates their numbers. Quite often the
numbers the SLD would be using to verify NSLP numbers may be out of date or as in
Montgomery’s case, the school district may use a different month than the month the

state chooses to post on their website.

To require third party validation of NSLP lunch numbers without giving applicants prior
notice is fundamentally unfair. The SLD has basically changed the “rules” of E-rate
applications without giving notice to the participants in the program. At the very least,
Montgomery would request the FCC to grant a waiver of this new requirement and

remand the FRNs to the SLD with instructions to increase the discount rate.



SUMMARY

Montgomery requests that the discount rate percentage reductions be reversed and the
above referenced FRNs be funded at the discount rates originally requested by
Montgomery. In the alternative, Montgomery would request that the third party
validation requirement be waived and the FCC order the SLD to accept the numbers

Montgomery has provided as verification of the requested discount rate.

.Porter, gepug ier’mtendent

ffice of Information and Organizational Systems
Montgomery County Public Schools

850 Hungerford Drive

Rockville, MD 20850-1718




Exhibit A

FCC Form 471
Program Integrity Assurance Response

Montgomery County MD School District
Funding Year 2006

Application No. 494183



To: Rich DiGiovanna
PIA Initial Reviewer

From: Carla Chupik
Funds For Leaming

Date: October 25, 2006

RE: PIA Response for Application 494183

Attached 15 our response to the PLA request dated October 19, 2006
regarding Montgomery County MD School Districts Form 471 Application
494183.



471AN: 494183

Question No: 2

RE: Oak View Elementary School
Georgian Forest Elementarv School

Question:
22665 Oak View Elementary School Montgomery. Requested 90%
227335 Georgian Forest Elementary School Montgomery. Requested 80%

Based upon review of your Form 471 application, we were not able to
validate your requested discount percentage for ail the entiries. If you
choose to validate your original requested discount percentage of above,
then please provide the appropriare decumentation exactly as requested if
one of the following acceptable methods were used:

a. If the school participates in a National School Lunch Program
(NSLP), please provide us a signed copy with title (preferably
the Principal, Vice-Principal, superintendent or Chief school
official, or Director of Food Services ) of the October
Reimbursement Claim Form (preferably reporting dara as of
October 317) that the school sends to the siate each month.
Make sure the foliowing 3 items are identified:

1) The Entiry name
2) The total number of students enrolled at the entity
3) The roral mumber of students eligible for Free/Reduced

Lunch Program for the entity. Please note that the
reguirement is students, not meals.



OR

b. Ifthe school district fills our an aggregate form for the school
district provide the following:

1) A signed letrer from a school official (preferably the
Superintendent but not Food Services Director) that
lists the Free/Reduced and enroliment information for
each school in the district for a given month and thar
adds to the enrollment and free and reduced count
rotals exactly

2) A signed copy (preferably by the Principal, Vice-Principal,
Superintendent, or Director of Food Services) of the Reimbursement Claim
Form that the school sends to the state for the same month.



RESPONSE:

Please find attached the following documents to support the enrollment
count and the number of applicants on file for qualifying students that are
eligible to participate in the National School Lunch Program in the
Montgomery County School District for Oak View Elementary School and
Georgian Forest Elementary School.

(1) Monthly Statistical Data Reimbursement Report submitted to the
Maryland Department of Education for September, 2005 signed by
the Acting Director of Food and Nutnition Services

(2) Free and Reduced Price Meals (FARMS) Report dated September
30, 2005 submitted to the Maryland Department of Education for
September, 2005 signed by the Director of the Department of
Reporting and Regulatory Accountability.

The rwo schools in questions, Georgian Forest and Oak View have
their enroliment and FARMS numbers highlighted.

This is the September, 2005 NSLP data of students eligible for the program
as of October 1, 2005 as required on the FCC Form 471 instructions.
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Exhibit B

From: Cathy Cruzan

Sent: Monday, November 13, 2006 1:40 PM

To: 'DiGiovanna, Rich'

Cc: 'Walsh, Laurie'; Montgomery

Subject: RE: PIA Response from Montgomery County School District (Second Request)

Rich,

Thank you for your prompt response and | hope you enjoyed your weekend. Please help us
understand the change in third party validation from previous E-rate program year requirements.
The FCC Form 471 instructions instruct a district to use the number of students eligible for NSLP
as of October 1* prior to filing of the form or to use the most current figure available. The
instructions allow further options such as “you may choose to use and actual count of students
eligible for the NSLP or use federally approved alternative mechanisms to determine the level of
poverty for purposes of the universal service discount program”. In all prior E-rate years the
SLD has accepted third party verification from the Nutritional Food Service Director or other
school official designated to validate these numbers (typically other than the district official who
signed the Form 471). No guidance is provided by the SLD that this third party verification must
be by a state education department nor do the instructions indicate that the NSLP data used on
the application has to match the same time period as what the district submitted to the state.

In most districts (especially large districts) the enrollment/NSLP data can vary from day to day
and especially at different times of a month and/or year. The FCC further allows a district to use
alternative discount methods as long as those methods are based on-or do not exceed- the same
measure of poverty used by NSLP. The Montgomery County School District has provided PIA the
monthly statistical Data Reimbursement Report, and FARMS report providing enroliment detail to
support the monthly statistical data report for the end of September 2005 and was available on
October 1st. This was the data used by the district for the 2006 E-rate applications on October 1%
and the district has certified this information.

If the SLD is now going to request that third party validation be outside the district such as the
state department then will it be a requirement that this information match exactly what the state
reports going forward? Many state department websites post historically out of date data,
sometimes this data is two years old. [f the unwritten requirement is that the NSLP data on an
applicants 471 application match the state reported data for the month of October then please
provide further clarification or guidance about how a district can obtain this verification if it is not
taken from the same time period that the state chose to post their reporting numbers. If the district
uses an alternative method allowable under FCC rules does the district have to provide third party
verification too?

We contacted the SLD Ombudsman on Friday to see if we could get additional guidance on the
NSLP “Third Party Validation Request’. Mr. Skankus was unable to pull the current request from
the SLD internal system and indicated that we should contact you directly for further assistance
and clarification. Any additional guidance you can provide is greatly appreciated.

Kind regards,

Cathy

16



From: DiGiovanna, Rich [mailto:RDIGIOV@sl.universalservice.org]
Sent: Monday, November 13, 2006 7:27 AM
To: Cathy Cruzan

Subject: PIA Response from Montgomery County School District (Second Request)
494183-061113-AnsFAX-SCHOOL ADMIN DISTRICT 43
11/13/2006

Cathy,

Applicant self certification is not acceptable documentation. 1 need 3™ party
documentation. As stated in the original request, documentation must come from
the signed reimbursement form sent to the state ed dept. or from documentation on
file in the stated ed dept. Please reference original request.

Sincerely,
Rich

Rich DiGiovanna

Schools and Libraries Division
Program Integrity Assurance
Voice: (973)-581-5107 - New
Fax: (973)-599-6576
rdigiov@sl.universalservice.org
Client Bureau Services Phone# 888-203-8100
Solix Inc., Rm 2505

P.O. Box 902

100 South Jefferson Road
Whippany, NJ 07981
http://www.sl.universalservice.org

17



From: Cathy Cruzan [mailto:ccruzan@fundsforlearning.com]

Sent: Friday, November 10, 2006 3:14 PM

To: DiGiovanna, Rich

Cc: Walsh, Laurie; Carla Chupik; Montgomery

Subject: RE: PIA Response from Montgomery County School District (Second Request)

Rich,

| left you a voice message but wanted to follow up in writing in regards to your question about the
districts NSLP data used on the 2006 E-rate applications. The district was able to contact the
State Department and verified that the numbers the state has available for that period are from a
date later in the month of October. The data that the district used to report on the E-rate
applications was the data available as of October 1, 2005 (September 30 data) as the Form 471
instructions indicate to use. The district has certified that this information is true and correct and
has provided all requested information verifying that as of October 1%, this was the official
information. Please let us know if any further information or documentation is needed to validate
these two school sites in question.

Kind regards,
Cathy

Cathy Cruzan |

Funds For Learning, LLC | 501 S. Coltrane Road | Edmond, OK 73034

Direct 405.471.0965 | FAX 405.471-0923

ccruzan@fundsforlearning.com | www.fundsforlearning.com | www.eratemanager.com

This e-mail, including attachments, may include confidential and/or proprietary information and is
intended solely for the addressee(s)listed above. Access to this email by anyone else is unauthorized.

If you are not the intended recipient, you may not copy or distribute this e-mail or disclose its contents
to anyone. If you have received this e-mail in error, please notify the sender by replying to this message,
and then delete it.
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